Government Operations: Tax Regimes
and Administration, and Services

The basic economic activities of government are to raise and redistribute
revenues and to provide public services. We can think of these activities
as comprising the “business’”” of government. Just as private businesses
are reaping efficiency gains from the Internet and electronic commerce,
so too can government increase the efficiency of what it does as a business.
Similarly, just as private firms are examining how electronic commerce
alters the parts of the value-added chain that affect their core businesses,
so too should government think about how to use electronic commerce
to improve service to citizens. What is most important for governments
is that increasingly, the jurisdiction of government authority is different
from the economic marketplace.

Taxation and Tariffs

The evolving Internet marketplace has some important attributes (see
chapter 2) that matter for tax regimes: global reach and value creation
through information, product bundling, and production fragmentation.
These factors will put pressure on existing tax regimes. Governments can
ignore or try to offset these pressures. But, a more proactive approach,
which is the approach being taken by the private sector in its activities,
is to consider how the fiscal system might need to evolve. A final factor
of importance, particularly for taxes, is that there is greater mobility and
potentially greater economic anonymity for participants in this market-
place.
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Global reach implies a great overlap of national jurisdictions. Interna-
tional coordination of tax policies, though not necessarily harmonization
of tax rates, will likely be necessary in the future. Governments need to
consider carefully how best to target the tax (and other parts of the
fiscal) system to meet citizens’ needs and social objectives of redistributing
income. This may imply a fiscal system more focused on individuals and
less on the corporation.

Hand in hand with generating value added from information and new
markets is that value creation will be increasingly complex; it may be
difficult to determine how or where value is created. Both value-added
taxation of transactions and direct tax systems that depend on defining
permanent establishment of corporations will fit poorly within the emerg-
ing reality of economic activity.

Finally, greater mobility of firms, potentially making transactions more
difficult to trace, or even anonymous, put a greater premium on increasing
the incentives for voluntary compliance and reducing the incentives for
forum-shopping, both within and across jurisdictions.

On the plus side, the Internet and electronic commerce have great
potential for reducing the cost of tax administration and for increasing
the ability of the government to serve its constituents. Tax burdens could
be lower on account of the greater efficiency of fiscal administration.

How Governments Have Responded

Death and taxes, or the death of taxes? It should come as no surprise that
the question of how the Internet and electronic commerce will affect taxes
and tariffs has received early and intense policy attention. Most analyses
of electronic commerce, trade, and tax address how to implement existing
regimes in the more complex e-commerce environment. This is under-
standable because business tax accountants, trade negotiators, and gov-
ernment revenue authorities have to deal now with the questions of, on
one side, what duties do I owe to whom, and, on the other, how much
revenue are we likely to collect.!

Governments generally do not want to take precipitous action. Main-
taining a tax and tariff environment with clear rules is important for
businesses, consumers, and government. But policymakers see the poten-
tial for a premature (and, they believe, undesirable) liberalization of trade
and an erosion of their revenues. Governments have responded in both
international forums and in their own marketplaces, inconsistently, and
without foresight. This incremental approach increases the likelihood that

1. See International Tax Review, September 1999, for a review of how the following countries
and regions are interpreting existing tax law in electronic commerce: Australia and New
Zealand, Canada, Germany, India, Ireland, Israel, Japan, Latin America, the Netherlands,
Singapore, South Africa, and the United Kingdom.
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the evolving system will be distorting, with incentives to avoid or evade
that will affect both domestic and international business and consumer
strategies.

Government Discussions in International Forums: WTO, OECD

Governments have taken explicit action to keep electronic commerce free
from customs duties. At the WTO Ministerial in Geneva in 1998, the
members agreed to a temporary moratorium on imposing customs duties
on electronic commerce and products delivered electronically. The deci-
sion was in large part a recognition that the rapid evolution of the Internet,
particularly the greater use of digitized information, was blurring the
traditional distinction between goods and services—a distinction of great
importance under WTO rules and domestic tax regimes (further dis-
cussed below).

Since 1997 the OECD, in conjunction with nonmember governments
and private groups representing business and tax accountants, has been
analyzing how electronic commerce might affect international and domes-
tic taxes. The outcome of that effort was “Tax Framework Conditions,”
which reaffirms five principles that guide governments generally in apply-
ing taxes: neutrality, efficiency, certainty and simplicity, effectiveness and
fairness, and flexibility.? Tax neutrality and perhaps fairness appear to be
the overarching principles as governments face e-commerce, although
their interpretations of neutrality are not consistent (see discussion below).

The OECD'’s initial conclusion was that, generally, existing domestic
and international tax systems could cope with the networked world
(OECD 1997a). The indirect taxation areas targeted for further examination
were cross-border application of consumption and value-added taxes,
particularly the varying treatment of goods and services. In the area of
direct taxation, the OECD’s Model Tax Convention (the basis for many
bilateral international tax treaties)® was generally thought to apply, with
further analysis targeted at how electronic commerce might be treated
under the rules of permanent establishment, how transactions might be
defined as either business profits or royalty income, and how transfer-
pricing rules might be affected. In fact, these areas targeted for additional
OECD analysis are exactly the areas where governments are trying to
extend existing tax law to e-commerce transactions, leading to inconsistent
treatment of transactions, within and beyond countries” borders.

2. See http://www.oecd.org//daf/fa/d com/e__comhtm#top__e commerce.

3. Many countries have used the OECD Model Tax Convention as a blueprint for tax treaties
that apportion responsibility and revenue to avoid double taxation of income earned through

foreign investment. See http://www.oecd.org//daf/fa/treaties/treaty.htm| See also:
Fttp:/ /www.oecd.org/ /daf/fa/material/maii07.htm#materialg\/[odel for the most

recent information on the model convention.
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Treatment of Indirect and Direct Taxes

Most countries have not faced the fact that applying customs duties or
indirect taxes to cross-border sales will be increasingly difficult. In some
countries, such as Morocco, tax authorities believe that their net is dense
enough to capture transactions that should generate either a tariff or a
domestic tax. In others, such as in Taiwan, the tariff implications of digital
downloading are understood, and they are considering whether to set
up mechanisms to apply tariffs to digital products, even though they
acknowledge that international transactions of services are not subject to
tariffs now.* For right now, research suggests that little revenue has been
lost so far (UNCTAD 2000, Goolsbee 2000, and Mattoo and Schuknecht
2000). So governments have time to consider an approach that recognizes
and works effectively with the changing economic environment.

The US states and the EU Commission are examples of tax authorities
and jurisdictions that have started to make explicit recommendations for
how to apply sales and value-added taxes to e-commerce transactions.
Neither body fully recognizes that domestic decisions have cross-border
implications. Inconsistent tax treatment of transactions between the
United States and the European Union already has surfaced. The
approaches taken by these jurisdictional units points out the challenges
to be faced by other policymakers as electronic commerce expands.

In the United States, when Congress passed the Internet Tax Freedom
Act it mandated review of the implications of electronic commerce for
domestic sales taxes. The Gilmore Commission (see box 6.1) recommended
that digital products downloaded over the Internet (software, books, or
music) should not be taxed—and in the interests of tax neutrality, their
tangible equivalents also should be tax-exempt. The issue of taxing ser-
vices delivered over the Internet did not come up with the Commission
because generally services are not taxed.

In contrast, the EU tax authorities are drawing a bright line between
goods and services and to a greater extent than the United States already
have drawn Internet transactions into their tax orbit. All electronic trans-
missions under the general term “soft goods,” including downloaded
software, digitized books, or architectural drawings, are services that
should be taxed at the appropriate value-added tax (VAT) rates.> While
the EU ruling would seem to simplify and increase certainty, in fact it does
not because there are so many different rules for VAT taxes on services.

Moreover, the Europen Union places transactions under the purview
of GATS in the WTO (WTO 1999). (As discussed below, the United States
and other countries have effectively delayed characterizing these transac-

4. Field research by Catherine Mann in Taiwan, August 1998, and in Morocco, Septem-
ber 1999.

5. For an overview of the treatment of e-commerce transactions see
http:/ /europa.eu.int/scadplus/leg/en/lvb/131041.htm)
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Box 6.1 The US and domestic sales taxes:
The Gilmore Commission

The Internet Tax Freedom Act took effect on October 1, 1998, and kept domestic
Internet transactions free from any new taxes for three years; existing sales or use
taxes apply, although they are difficult to enforce. The act remanded the question
of how or whether domestic state and local sales taxes needed to be changed to
an Advisory Commission on Electronic Commerce composed of business, govern-
ment, and consumer representatives (the Gilmore Commission). When the life of
the Commission ended (March 2000), members did not reach the required two-
thirds majority to formally recommend a course of action to the US Congress. A
simple majority called for a five-year extension of the moratorium on new taxes
and simplification of domestic sales taxes, among other things. The Commission
also recommended that digital products downloaded over the Internet (software,
books, or music) should not be taxed, and, in the interests of tax neutrality, that
their tangible equivalents also would be tax-exempt.'

Despite the obvious point that any decision about the treatment of cross-state
taxes might affect the treatment of cross-border taxes or the effectiveness of
international trade and tax agreements, it was not within the mandate of the
Gilmore Commission to consider international transactions or taxes. So it did not.
Meantime, Congress, in advance of the WTO Ministerial in Seattle, passed a non-
binding ““sense of the Congress"’ resolution that encouraged the US administration
at the Seattle negotiations to try to make permanent the cross-border moratorium
on customs duties for Internet transactions. The legislative language seemed to
ignore the fact that domestic taxation of Internet transactions (as through sales
taxes) represented a quite similar issue.

1. See Patricia Fusco. 2000. (31 March) http:/Internetnews.com/ec/news/print0..4 331801.html
and Jeri Clausing. 2000. Foes of Internet Tax Ban Vow to Fight On, New York Times.

nytimes.com.library/tech/00/04/cyber/capital/O4capital.html (4 April).

tions for the purpose of WTO rules.) The EU approach highlights the
inter-relationship between decisions in the trade and in the tax arena on
how to treat e-commerce transactions.

Further, the European Union has proposed that businesses both within
and outside the European Union apply, collect, and remit VAT taxes on
products (including software, books, and music) purchased or dow-
nloaded from the Internet by non VAT-registered entities (usually individ-
uals) (Andrews, New York Times, 2 March 2000).° It has suggested that
non-EU firms should establish their tax identity within an EU locality in
order to determine which rate of tax applies when they sell products
B2B.” In the interests of tax neutrality, the EU approach implies that a

6. The amount of “lost” tax revenue from cross-border sales appears to be minuscule. Of
greater likely import is the argued disadvantage of bricks-and-mortar stores vis-a-vis online
merchants who have not had to collect VAT.

7. Document of the EU Commission regarding electronic commerce and indirect taxation:
http:/ /www.europa.eu.int/scadplus/leg/en/lvb/131041.htm]|
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cross-border tax on sales of digital products should be collected by the
foreign firm and remitted to the national authority rather than have a
cross-border customs duty collected by an EU customs agent. This
approach yields a unilateral and extra-territorial application of a national
tax law.

Though sales and use taxes have received the most attention, properly
accounting for the global distribution and origin of business income was
an ongoing tax issue facing policymakers in both industrial and develop-
ing countries even before electronic commerce complicated matters fur-
ther. Under the OECD Model Tax Convention, the authority to tax income
in a particular country is limited to income earned by a “permanent
establishment”” in that country. International income tax treaties are
designed to allocate income among the parties to the treaty and to avoid
double taxation. However, many non-OECD countries do not subscribe
to this convention, are not participants in international tax treaties, and
view income earned by any assets in their country as falling within their
tax jurisdiction (Maguire, International Tax Review September 1999, 3-12).

Moreover, countries do not classify income earned (business profits or
royalty income) consistently. In March 2000, the OECD Technical Advi-
sory Group (TAG), which included OECD member governments,
nonmember governments, as well as business advisory groups, tabled
for comment the Treaty Characterization of E-Commerce Payments.® It
does not resolve the issues, although it presents the majority and minority
views on how to treat e-commerce income. (Note that the TAG’s mandate
was simply to interpret existing tax codes, not to modify the tax code.)

How do some country practices accord with the TAG review? The EU
application of VAT to all soft goods transactions does not accord with
the TAG majority view, in which these transactions would generate
income that would be taxed as business profits. In Israel, taxation depends
heavily on the rights that are conferred when the digitized product is
used, which follows the spirit if not necessarily the details of the majority
view (Katz, International Tax Review September 1999, 65-6). In India, where
payments for the use of online information, technical support, and soft-
ware used to access a database would all be treated as royalty income
subject to withholding taxes in India rather than the country of the multi-
national, the system appears to follow the TAG minority view (Basu and
Visser 1999).

How Should Governments Be Responding?

Policymakers have made few changes to their tax regimes in light of e-
commerce transactions. They have taken the existing tax regime as a

8. See http://www.oecd.org/ /daf/fa/treaties/tcecommpay.htm/|
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given; electronic commerce has been shoe-horned into that regime, while
at least nominally following the OECD principles. Already this effort has
created different treatment of e-commerce transactions inside and across
borders. As electronic commerce becomes pervasive, governments must
rethink their tax and trade regimes.

So how should they be thinking about modifying their tax and tariff
regimes? On the trade side, there is a rising tension between the simple
division of all transactions into goods or services. On the tax side, there
is a rising tension between the domestic bounds (and legislative authority)
of most tax regimes and increasingly global economic activity.

Tariffs in a Networked World

Electronic commerce poses a true challenge to the organizing framework
of the WTO’—the classification of all cross-border transactions into either
the General Agreement on Tariffs and Trade (GATT) or GATS. If this
classification is maintained, should electronic commerce and digitized
products be classified into GATT or GATS? The European Union advo-
cates the latter; the United States (along with most other countries)
remains agnostic.

Although this classification issue seems clear, questions remain. Prod-
ucts purchased electronically but delivered physically (such as books from
Amazon.com) would appear to be subject to WTO rules on trade in goods:
the same tariff would apply to the book whether purchased over the
Internet or not, although on small-package imports, enforcement might
be difficult. An architectural blueprint delivered electronically would con-
tinue to be classified as a service, where generally tariffs are zero. A non-
tariff barrier, such as a professional license, might prevent this service
from being offered if it were delivered physically, as by mail, but enforcing
the barrier over a downloaded drawing might be difficult (as would
enforcement of VAT on services as noted above). And consider software
downloaded from the Internet, which may or may not exist on a hard
medium such as a CD-ROM. Is this a good or a service? Would customs
agents even know that a transaction on which a tariff should be paid had
happened?

Applying taxes on both domestic and cross-border transactions causes
even deeper confusion. The WTO moratorium on customs duties did not
reach inside any country to apply to taxation of domestic sales over the
Internet. Nor did it address how income earned over the Internet should
be taxed. But, “domestic”” tax systems are now applied in one way or
another to cross-border transactions. For example, VAT systems apply
taxes differently to cross-border transactions, depending on whether the

9. Electronic commerce and the WTO are explored more fully in Mann and Knight (2000).
See also WTO (1997).
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Box 6.2 Indirect tax systems

The VAT is a tax on supplies of goods and services applied at all stages of the
production process. It is charged by the supplier and then credited by the users
of the inputs in the course of doing business. Because each transaction leaves an
invoice path, the VAT system essentially relies on double-entry bookkeeping by
VAT-registered businesses on both sides of a transaction. The final consumer, not
being a VAT-registered entity, ultimately pays the tax. Some businesses, such as
financial intermediaries, find it difficult to get credit for VAT, so ultimately the
financial institution pays the tax.

The US sales tax system is different in that final users (usually buying at retail)
pay the taxes, usually on tangible property only (with exceptions), not on services.
Business inputs generally are exempt from the tax. The administrative burden of
the sales tax system comes principally from the 30,000 different tax rates that
apply depending on location. Tax ignorance, rather than tax avoidance or evasion,
is a real issue.

The goods and services tax used in many developing countries and in Canada
and Australia is applied at the point of sale and collected by the seller. In the
current economic environment in many countries, it is administratively straightfor-
ward, which enhances its popularity with governments. However, to avoid the
distributional consequences of such a regressive tax (and of the US sales tax as
well), there is often an extensive schedule of exceptions to the tax, including food,
clothing, public transportation, and so on.

transaction is an import or an export.’ Direct tax systems must determine
how to tax income earned by a business in more than one country so as
to avoid double taxation.

Thanks to the Internet, governments have had to grapple with how to
mesh their domestic and international taxes and tariffs in a much wider
range of cross-border transactions. For example, following the EU
approach, if all e-commerce transactions are services, classified under
GATS, they all should be taxed the same way. To do otherwise would
imply inconsistent VAT treatment of electronic transactions within and
outside countries. The approach the European Union has therefore taken
effectively “harmonizes up” tax rates in order to maintain tax neutrality.
In contrast, the Gilmore Commission embraced a bias toward lower tax
rates by recommending that selected electronic soft goods and their tangi-
ble equivalents be sales-tax free. This “harmonizing down” may generate
inconsistent tax treatment of purchases over the Internet and through
other means of products not explicitly exempted. Over time, this approach
could yield lower tax rates as more products are exempted.

Indirect Tax Regimes in a Networked World

Many tax systems depend on indirect taxes, such as sales taxes, VAT, or
goods and services taxes (GST) to raise a substantial share of government
revenues (see box 6.2). In the OECD, all the countries except the United

10. Importers include the VAT but exporters receive a credit.
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States have or will soon have a VAT /GST system. In the countries of the
European Union, VAT revenues account for about 30 percent of total tax
revenues. In states in the United States, sales and goods taxes account
for about 12 percent of total revenues, but can reach much higher percent-
ages. In developing countries, VAT and GST systems are the mainstay
for raising revenues.

Fifty years ago, VAT was simple to administer and audit. But times
have changed, and VAT has not. International transactions were the first
hurdle. Since VAT is supposed to raise revenues within a country or
region, exporters receive a VAT credit rather than forward the tax burden
to customers abroad, and imported products are assessed VAT so as not
to have a tax advantage over domestic competitors (OECD 1997b, 16).

Services transactions are the next hurdle. They fog the clarity and sim-
plicity of the VAT system. For many services, VAT is collected by the
supplier on the presumption that the customer needs to be relatively near
to receive the services. However, for intangible or intellectual services
(copyrights, licenses, advertising, professional and consultant services
and financial transactions) VAT is already paid by the customer. A cus-
tomer who is not VAT-registered is supposed to declare the transaction
and pay the tax (OECD 1997b, 15-9). Certain types of service firms, includ-
ing financial intermediaries (and looking forward, possibly ISPs) often
cannot recover VAT so they pay it as if they were the final consumers.

If digitized products are treated as services, VAT gets more murky. For
products like books and music, VAT treatment as a good yields lower
tax rates than VAT treatment as a digital product classified as a service.
On the other hand, if the digital product is downloaded from a site outside
the VAT jurisdiction (for example, the European Union), no VAT gets
paid unless the customer declares and pays it."! So one product and
one tax regime yield three possible tax rates—hardly the OECD goal of
“neutrality, efficiency, certainty and simplicity, effectiveness and fairness,
and flexibility.”

These examples are simple: E-commerce transactions are becoming
much more complex. For example, ISPs are the “portal” or starting point
for many activities on the Internet. ISPs could end up playing tax collector
(as the delivery man does with flowers) or paying the service VAT them-
selves (like financial intermediaries). Clearly the incentives are to move
ISP activities offshore so as to blur responsibility for paying the VAT,
and indeed some European ISPs have set up in low-tax jurisdictions.

The sales tax issue facing the United States yields additional examples of
tax strategizing. BarnesandNoble.com incorporated as a separate business
entity from the parent stores so as to avoid ““nexus’ (or physical presence)
and the requirement to collect sales taxes on all its sales through the

11. Pending the acceptance of the proposal of the European Union, discussed earlier.
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Internet. However, because the entities must remain separate, business
synergies and brand extension cannot be exploited. For example, someone
who buys a book online (because they like the additional features of book
reviews available online) cannot go and pick up the book at a local
store branch.”

The Internet marketplace characterized by cross-border trade in infor-
mation-rich products will increasingly strain the VAT system. Economic
transactions created from a variety of international and domestic locations
make it increasingly difficult to apply the credit-invoice method of
accounting for VAT at each stage of the value chain. There is no value
chain; this is a network creating value. Or, how should VAT be applied
to a continuous stream of services? For example, how should Bloomberg’s
real-time access to stock-market data streams, international financial
reporting, and on-line discussion topics be classified under VAT?

Cross-border services are particularly murky because they often incor-
porate both a domestic and a foreign element: data-processing or consul-
tant services, for example. The burden of VAT on transactions will be
increased with the complexity of production. For example, “build to
order” computers get parts and inputs from numerous sources, some
have preloaded software, and the final assembly may be done by the
delivery firm. VAT administration in this case will be hugely complex.
Governments must look at other ways of raising tax revenues.

Direct Tax Regimes in a Networked World

The other major form of taxation is direct taxation of corporations and
individuals. In the United States, income taxes account for 60 percent of
total federal tax revenues, with about 80 percent of that coming from
individuals. Generally, income earned by US firms and individuals are
taxed at US rates regardless of where the income was earned—this is
residence-based taxation. Developing countries to varying degrees also
depend on income taxes, including taxation of income earned by non-
resident firms operating in the country—source-based taxation.

Because source- and residence-based taxation in the global context must
yield double taxation of some income, tax treaties attempt to allocate
income earned to the source and the residence according to “permanent
establishment” and give tax credits to minimize double taxation (Lukas
1999, 26-7; Sher 1999). Value creation in the global networked marketplace
will increasingly strain the definition of permanent establishment, making
the allocation of income increasingly difficult. The threat of double taxa-
tion increases, too, along with the incentives for noncompliance, particu-
larly by mobile firms.

12. IBM “e-business solutions” division has a clever advertising campaign that plays on
the potential synergies between online and on-site stores that could be exploited by IBM
software. It is clear that software is not the only hurdle.
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The definition of a permanent establishment rests on two foundations:
(1) fixed place of business or physical presence,” and (2) dependent agents
who, among other activities, can conclude contracts on behalf of the
corporation as a normal course of business. “Permanent establishment”
runs into trouble in the networked world. First, the information-based
and network-based creation of products means that physical presence is
much less important as a criterion for participating in value-creation
(consider software code). Second, the mobility of information-based firms
not only undermines physical presence but also calls into question the
characterization of dependent agents. Finally, the complexity of Internet
marketplaces (consider the virtual auctions and exchanges for B2B transac-
tions) challenges the notion that there is a single “head” to the organiza-
tion that could help define either physical presence or dependent agent.

Most practical attention to this question has focused on Web sites and
servers: do they constitute physical presence if located within a country
or do they constitute a dependent agent even if they are not located in a
country but are “open for business” there? There is no consensus yet,
but arguments revolve around the range of activities available on a Web
site and the extent to which a server is tied to a firm.

Servers control data flow among computers on a network. Web sites
are the presentation of information or locus of activity for a firm. Data
flows can be initiated by the server and the Web site (for example, targeted
advertising) or by the user (for example, information-gathering). Do these
activities represent permanent establishment?' If the server or Web site
merely broadcasts information or advertising, it does not contact the
purchaser, but the purchaser contacts the Web site, which then contacts
the server. In this case, it would seem impossible that the physical location
of the server or the Web site would constitute a dependent agent or nexus.

Looking forward, however, what if the server can individually target
a consumer in another country? Does this change the notion of permanent
establishment, dependent agent, or nexus? Consider two buyers in the
same country who digitally download the same product from the server.
One buyer was contacted by the server in a targeted effort; the other
happened upon the Web site and downloaded the product. How can it
make sense (and what kind of incentives result) when the two purchases
are treated differently for tax purposes? One can imagine a service where
the server would automatically route purchases through the least-taxed
environment, much as call-back telephone services re-route and reduce
telephone charges for callers in countries with high telephone tariffs."

13. However, facilities for inventory or for collecting information do not confer physical
presence.

14. The analogy in the context of US sales tax is nexus.

15. Two other issues for the direct tax of corporate earnings are treatment of royalty income
and transfer pricing. Income earned from sales and that earned from licenses or royalties
are taxed at different rates, and the nature of network transactions that give rise to royalty
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In the end, the complexity of Internet products challenges the formula
for allocating income according to how much value was created or income
generated by certain geographical locations and types of transactions.
Trying to fit Web sites or servers or royalties into the existing definitions
of permanent establishment or character of income is just putting a finger
in the dike. As Internet products and activities increasingly are composed
of information and intellectual property, the character of income will be
even more difficult to determine. As technology increases the range of
delivery devices and the web presence for Internet activities to telephones
and TVs, permanent establishment will be eroded. Governments must
look at single tax rates for all types of business income and for ways to
avoid having to allocate income to different countries.

Trusted Third Parties and Shoring Up Existing Tax Systems

The characteristics of the Internet marketplace challenge the foundations
of both main tax systems. VAT cannot adequately handle information-
rich products, and is administratively cumbersome for global transactions
and bundled value-added. Direct tax regimes that depend on concepts
like permanent establishment to allocate income will come under stress
because Internet transactions are so complex. Both systems will be con-
founded by the mobility of firms.

Can technology itself be used to shore up the existing system? Govern-
ments could use the Internet’s information-tracking capability to track
the origin and destination of each transaction or each element of a product
bundle, and apply the appropriate tax. Would this violate other rights of
the citizen? Would it require extraterritorial reach of the taxing authority
or lead to trade barriers at borders?

Several proposals being considered to improve the yield of existing tax
regimes rely on private software and trusted third parties (TTP) to stand
between the buyer and seller to calculate, collect, and remit the tax to the
appropriate jurisdiction. In the United States, the Gilmore Commission
reviewed this proposal in its investigation of alternatives to state sales-
tax administration. The European Union proposed a narrow variant when
it argued that international credit card companies should collect and remit
VAT taxes. The Indian Central Board of Direct Taxation has suggested
that an international organization be set up to “detect commercial and

income differs by country. The higher information content of network products highlights
these disparities and creates incentives for tax avoidance.

Transfer pricing on the Internet is potentially a larger issue, but not necessarily as a form
of tax avoidance. Transfer pricing, or more generally the pricing of transactions at non-
transparent, non-arms-length rates, is more likely for complex information-based products
where network effects are a key component of prices. Or consider auctions where prices
are endogenous to the number of participants in the market. For more on practical analysis
of transfer pricing rules, see Rolph and Niederhoffer (1999).

92 GLOBAL ELECTRONIC COMMERCE

Institute for International Economics | http://www.iie.con



http://www.iie.com

financial transactions on the Internet.” More broadly, a World Tax Organi-
zation could be the venue for discussing these and other issues (Tanzi
1999).

While technology and TTPs could be the tax collector, to do so with
sufficient depth and care would yield a lot more information about the
details of the transactions and the activities of participants than when the
retail store or delivery truck driver collected the VAT; an individual’s
identity and purchasing habits would be in the hands of a TTP. The
information collected by TTPs for tax purposes could reveal proprietary
business strategies or alliances (terms of each sale and who with). At least
some of the TTPs would have to have international reach, since the most
difficult aspect of e-commerce taxation is cross-border activities.

Depending on TTPs to administer taxes raises issues going far beyond
the tax regime, on which governments already disagree. First, having a
private institution administer taxes should give governments pause. If
TTPs work for electronic commerce, why not privatize the whole tax
system? Second, what would be the jurisdiction of TTPs? They would
operate on behalf of a government, yet outside its political jurisdiction.
Therefore, international agreements as to the scope of their activities
would be required. Third, what about enforcement? With a multilateral
authority like the WTO, countries have found inside-the-border interfer-
ence to be anathema'*—and the objective of this entity would be to tax!
Finally, the TTP would have to be paid. History shows that when private
entities are paid to raise public funds, it is difficult to come up with
politically or economically “incentive-compatible’”” contracts.

Moreover, there are already differences between the European Union
and the United States (and other governments as well) over the cross-
border transfer of data, particularly personal information. In the interna-
tional tax context, the European Union would have to allow the TTP to
collect such data. Yet the European Union has already significantly
restricted the collection of such information for commercial purposes. In
contrast, the United States allows these data to be collected for commercial
use, but prevents the US Internal Revenue Service (IRS) from collecting
it as a matter of course (see the discussion of privacy in chapter 7). The
conflicts over what data would be collected for tax purposes could impact
business strategies, much as tax differences now do.

The TTP approach exemplifies a common theme in the policy arena:
issue convergence and policy overlap. Whereas technology could help a
TTP to improve the working of current tax regimes, privacy policy would
dampen the desire to adopt this approach. More generally, policy

16. Consider the difficulties in Seattle in November 1999 on issues of labor and the environ-
ment. Competition policy, another “inside-the-border” issue, has regularly been rejected as
not within the purview of the WTO.
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approaches to one issue increasingly impinge on how governments pursue
policies on another issue. Policy choices are increasingly interdependent.

Towards an Alternative Tax Regime

The new international marketplace is network-driven and information-
rich. Value is created around the globe in complex, real-time interactions.
In contrast, tax and tariff laws are based on domestic jurisdictions, simplis-
tic notions of the value chain, and contiguous production and consump-
tion. The systems are static, founded on rules formed incrementally by
case law or infrequent multilateral negotiations. So far most governments
treat electronic commerce as just another way to engage in trade, not
something that will warrant a change in policy.

The validity of domestic-based tax systems increasingly is being pres-
sured by the global environment and a new economy that is dynamic.
Policymakers must take a proactive stance and think about what an inter-
national tax system might look like. Now is the time—when what is being
done on the Internet and through electronic commerce is still relatively
easy to understand—to seek the most efficient and effective way to raise
government revenues. VAT is not the answer; neither are direct taxes
allocated on the basis of permanent establishment or on residence (see
box 6.3). Soon electronic commerce will generate ever more complex
interactions of media, people, information, and things. The current incre-
mental strategy will yield an increasingly rules-driven and fragmented
system that invites evasion and forum-shopping, is costly to administer,
and does not support the maximum benefits that can be achieved with
Internet-based commerce. Governments must rethink their tax regimes.

Government is in the business of raising and redistributing taxes and
providing public services. That business will continue. Policymakers
should take the opportunity now when the challenges are “big enough
to see, but small enough to solve” (Leavitt 2000) to chart the direction
toward a simpler, fairer, and more liberalizing approach to taxation
and tariffs.

These observations lead us to examine a significant source of income for
raising tax revenues: labor compensation. How does the global network
impact its taxation? Among the sources of income to tax, labor wages has
probably been the least affected by the Internet and electronic commerce.
Labor, by and large, remains within the same political jurisdiction as
the tax authority.” How much it pays its labor is one of the economic
transactions that a firm keeps close track of, even in the Internet market-
place. Labor income can be taxed using methods that include reporting,
audit, or declaration.

17. This is not to say that labor cannot move; but it is relatively less mobile than firms,
particularly at the margin of electronic commerce.
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Box 6.3 Alternatives to the current tax systems:
A “residence’’ approach?

Recognizing the increasing complexity of allocating income, a residence- based
system has been suggested, among others by the United States in one of the
earliest concept papers addressing the issue."” Residence would be defined as
where the firm most central to the bundled product maintains its ““strongest ties.”
This concept is murky; does it mean residence of incorporation, in which case tax
avoidance through havens becomes a likely problem. Moreover, countries, ranging
from Australia to India and South Africa that depend on source-based direct taxa-
tion of income for tax streams would lose revenue under a residence-based
scheme, unless an adequate tax-transfer mechan